Borough Council

EASTBOURNE gﬁ\-_:.-g

Body: Licensing Sub Committee

Date: 27 September 2005

Subject: Application For Conversion & Variation of A Premises Licence

For The Nuthouse, 96 Seaside Road, Eastbourne
Report Of: Kareen Plympton, Licensing Manager
Ward(s)
Purpose To determine a variation application under the Licensing Act
2003 for an existing licensed premises

Contact: Kareen Plympton, Licensing Manager, Telephone 01323 415937
or internally on extension 5937
E-mail address kareen.plympton@Eastbourne.gov.uk

1.0 Introduction & Background

1.1  An application has been received by The Nuthouse Public House, 96 Seaside
Road, Eastbourne, East Sussex. The premises benefits from a garden for its
customers to use.

1.2 The premises have traded as a public house for many years without conditions
and have applied to convert their Justices On Licence under the “grandfather
rights” system established by the Licensing Act 2003. This allows them to
supply alcohol within the previous permitted hours and restrictions as set by
the Licensing Act 1964, namely:

1000 hours - 2300 hours Monday - Saturday

1200 hours - 2230 hours Sunday

1000 hours - 1500 hours Christmas Day

1900 hours - 2230 hours

1200 hours -2230 hours Good Friday

New Years Eve — New Years Day as per Government deregulation Order.

1.3 No Public Entertainment Licence (PEL) was valid at the time of the variation.

1.4 In respect of the application for Conversion of the premises licence, no
representations have been received from Sussex Police and as such, this part
of the application is deemed granted and has been determined as such within
statutory timescales.

2.0 The applicant has applied at the same time for a variation of such a premises

licence in this transitional period, pursuant to Schedule 8 Para 71(b) of the
Licensing Act 2003. The premises application form, found in Appendix A, seeks
permission for the following licensable activities:-
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2.1

2.2

3.0

3.1

4.0

4.1

Provision of regulated entertainment, comprising of:

Section E _Live Music (indoor)

Monday - Sunday 2000 hours - 0000 hours

Section F Recorded Music (both indoor and outdoor
Music in the garden is provided through a small outside speaker linked to the
jukebox.

Monday - Thursday 1100 hours - 0100 hours
Friday & Saturday 1100 hours - 0130 hours
Sunday 1100 hours - 0000 hours

Section J Provision of facilities for dancing by patrons (indoor

Monday - Sunday 2000 hours - 0000 hours

Section K Provision of facilities for entertainment of a similar
description to that falling within (i) or (j) (indoor)
Includes Karaoke, discos and bands

Monday - Thursday 1100 hours - 0100 hours
Friday & Saturday 1100 hours - 0130 hours
Sunday 1100 hours - 0000 hours

Section M Supply of alcohol (Both indoor and outdoor)

Monday - Thursday 1100 hours - 0100 hours
Friday & Saturday 1100 hours - 0130 hours
Sunday 1100 hours - 0000 hours

Section 0 Open to the public

Monday - Thursday 1100 hours - 0130 hours
Friday & Saturday 1100 hours - 0200 hours
Sunday 1100 hours - 0030 hours

Consultation Process

The Licensing Act 2003 requires applicants to advertise variations both on the
premises and in a local newspaper to inform the public of the application. A
number of “Responsible Authorities” are also consulted, allowing a consultation
period of 28 days for representations to be made. As a result of the
consultation process, representations have been received.

The Decision Making Process
The Licensing Objectives

In their decision making, the Licensing Committee must act to promote the
four Licensing objectives. All carry equal weight as part of the process. The
licensing objectives are:

A) The prevention of crime and disorder
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5.0

5.1

5.2

5.3

6.0

6.1

B) Public safety
C) The prevention of public nuisance

D) The protection of children from harm

The Application

When submitting an application to vary a licence under the Licensing Act 2003,
the applicant is required to describe the additional steps, if any; it intends to
take to promote the four Licensing Objectives. The applicants’ declaration can
be seen on Page 25 of the application form. (Appendix A)

Discussions with all parties, including the applicants have failed to resolve
matters, hence the case being brought to Committee.

Further to representations being received, the applicant has provided further
evidence in respect of his application and this can be found at the rear of the
application form.

Eastbourne Borough Councils Statement Of Licensing
Policy (Copies Previously Circulated As Reference
Material To Committees. Can also be located at
www.eastbourne.gov.uk/licensing.)

Whilst each application will be considered on its merits, the Licensing
Committee will have due regard for the Eastbourne Borough Council Licensing
Statement and the promotion of the 4 Licensing Objectives.

(A) The Prevention Of Crime and Disorder

Eastbourne Borough Council (EBC) Statement Of Licensing Policy states that
the Operating Schedule should include steps to ensure the deterrence and
prevention of crime and disorder on and in the vicinity of premises. The
restriction of types of licensable activity, hours and imposition of conditions
may be considered and applied as appropriate.

(B) Public Safety

EBC Statement of Licensing Policy states that the Operating Schedule should
include steps to ensure the physical safety of patrons. This might include the
imposition of conditions regarding capacity and mechanisms to promote
responsible drinking. The restriction of types of licensable activity, hours and
imposition of conditions may be considered and applied as appropriate.

(C) Prevention of Public Nuisance

EBC Statement Of Licensing Policy states that within the Operating Schedule,
applicants will be required to demonstrate how they intend to prevent
nuisance arising, disturbance occurring and mechanisms to protect amenities.
The restriction of types of licensable activity, hours and imposition of
conditions may be considered and applied as appropriate.
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7.0

(D) Protection of children from harm

EBC Statement Of Licensing Policy requires that operating plans must specify
the measures and management controls in place to protect children from
harm. Conditions can be placed to restrict access to children from accessing
the premises during certain times or when certain licensable activities are
taking place. The restriction of types of licensable activity, hours and
imposition of conditions may be considered and applied as appropriate.

Representations (Appendix B)

A full copy of all representations is included in Appendix B, however a
summary appears below. All those making representations are entitled to
attend the hearing in support of their case.

Interested Parties

» Mr ] Jaffar of Seaside Road, Eastbourne makes a representation as
a local resident living in the vicinity and also the owner of a local
business in the vicinity of the premises. He makes representations
under the objective of public nuisance. He states ™ The pub has
turned in to a nightclub Friday and Saturday nights. Karaoke on a
Friday night is very loud up to midnight and Saturday night is
disco night, with the music played even louder, both causing a
disturbance to the inhabitants in the vicinity”. Under the objective
of the prevention of Crime and Disorder, he states that “problems
are cause by drunks leaving the premises, smashing bottles and
fighting. The area is residential, home to elderly and disabled
people along with families with young children. Extending the
opening hours will just extend the problem”.

NB. A letter has been received from Martin & Co, Property
lettings and management company, offering some doubt
as to whether Mr Jaffar is a person living in the vicinity.
(A copy found in Appendix B)

In the light of this, it will be a matter for the committee
to determine whether the representation is valid.

> Mr & Mrs Webb of Seaside Road, Eastbourne makes a
representation as a local resident living in the vicinity of the
premises. Representations centre on the prevention of nuisance
objective.

Correspondence states that “loud music permeates through
their wall into their bedroom. They believe it would be more
acceptable to terminate the playing of music at 12 midnight”.

» Hurst Springs Holding Limited of Wormley, Surrey makes a
representation as the freeholders of The Colonnades, Colonnade
Gardens, Eastbourne a large residential block within the vicinity
of the premises. Representations centre on the prevention of
public nuisance objective. Correspondence states “All the 100
residents have concerns relating to the noise from both the
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venue itself and also when the customers leave”. Under the
Prevention of Crime and Disorder they are concerned that “the
area will attract those looking for a fight or deal in drugs”.

NB At the time of writing the report no evidence had
been provided to substantiate whether Hurst Springs
Holding Limited represent the views of the whole block
and residents therein.

Police — No representations

Fire — No representations

Health and Safety — No representations
Planning EBC - No representations

Area Child Protection — No representations

YVVVVY

Environmental Health EBC - Mr Adrian Albon from the noise
pollution team made a presentation under Public Nuisance
stating "The garden area could be the cause of noise nuisance
and I would like to restrict the hours to those currently allowed
under the Licensing Act 1964”.

A\

NB The applicants has agreed to amend their application
in regard to the use of the garden to the same hours as
currently permitted under the Licensing Act 1964.
(Correspondence attached at the rear of the application
form)

» Trading Standards East Sussex County Council = No
representations

7.1

7.2

8.0

8.1.

8.2

Regard will be had to any history or likelihood of nuisance. Powers may be
exercised to impose conditions as to hours of opening in order to avoid
unreasonable disturbance to residents of the neighbourhood.

In determining what conditions should be attached to licences and certificates
as a matter of necessity for the promotion of the licensing objectives. Only
necessary, proportionate and reasonable licensing conditions should be
imposed on licence on a case by case basis.

Options Open To The Panel

The Panel must have regard for the Local Authority Licensing Statement and
statutory guidance in the Licensing Act 2003. Copies of Guidance under
Section 182 of the Licensing Act 2003 and Eastbourne Borough Councils
Licensing Statement have been provided to the Licensing Committee as
reference material.

The Panel must take the following steps as it considers necessary for the
promotion of the Licensing Objectives:-
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a) Grant the application as requested

b) Grant the application but modify it by altering hours or activities, adding
conditions, * or omitting parts as necessary for the promotion of the
licensing objectives.

C) Reject the whole or part of the application

* Included as reference material for the Committee

9.0

9.1

9.2

10.0

Legal Considerations

The Department for Culture, Media and Sport has issued Guidance under
Section 182 of the Licensing Act 2003. This guidance is provided to assist the
Authority in carrying out their functions. Furthermore, the Licensing Panel
must have due regard for the Eastbourne Licensing Statement.

Human Rights

The provisions of the Human Rights Act, 1998, must be borne in mind by the
Committee when taking licensing decisions under the Licensing Act, 2003.
Particular regard should be had to Article 1 of the First Protocol, which relates
to the protection of property and the peaceful enjoyment of possessions and
property. Article 8 - which relates to the right to respect for private and family
life, home and correspondence - should also be borne in mind. While the
Human Rights Act makes it unlawful for a local authority to act or to fail to act
in a way that is incompatible with a Convention right, Article 1 of the First
Protocol and Article 8 are both qualified rights which means that interference -
to a justifiable extent - may be permitted as long as what is done:

O Has a basis in law;

O Is intended to pursue a legitimate purpose
O Is necessary and proportionate; and

Il Is not discriminatory.

Background Material

- Licensing Act 2003

- LACORS Guidance - Committee Hearings

- Section 182 Statutory guidance to the Licensing Act 2003
Hearing and Regulations

- Eastbourne Borough Council Licensing Statement 2005

- Human Rights Act 1998
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	CIPFA and Audit Commission Guidance
	A summary of CIPFA and Audit Commission guidance is given in Appendix 1�.
	CIPFA argues that the purpose of an audit committee is to provide independent assurance of the adequacy of the risk management framework and the associated control environment, independent scrutiny of the authority's financial and non-financial performance to the extent that it affects the authority's exposure to risk and weakens the control environment, and to oversee the financial reporting process.  In addition to internal and external audit the functions overseen by the committee should include a number of control strategies such as risk management, the authority's governance and assurance statements, and anti-fraud and anti-corruption arrangements.
	CIPFA believes that these functions are best delivered by an audit committee separate from executive and scrutiny functions, and chaired independently from both these functions.  The committee must also have a clear right of access to full council, other council groups and committees.
	The Audit Commission has also recently provided "Use of Resources" guidance to councils�.  The Use of Resources Judgement forms part of the Statement of Internal Control which councils are required to submit to the Audit Commission (as part of the Statement of Accounts).  To achieve the highest level compliance it is suggested by the Commission that a council will have an audit committee independent of both scrutiny and the executive and a chair who is independent of both.  The chair and members must demonstrate suitable levels of knowledge and experience and receive appropriate training.  The Commission believes that audit and governance arrangements should be reviewed annually, along with the council's business critical systems.
	It is clear from the above that the Council needs to review and consider amending its current arrangements.  What should be remembered is that Eastbourne is not a large council.  It has relatively few elected councillors and there are heavy demands upon the limited resources available to it.  It is important therefore that in seeking compliance with the foregoing guidance we do not place an undue burden on members and officers.  The next section of this report outlines 3 broad options, together with the perceived advantages and disadvantages of each.
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	(1) "Audit Committees Œ Practical Guidance for Local Authorities".   A briefing note can be viewed at http://www.cipfa.org.uk/shop/download/AU025audit_committees_more.pdf
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	2005/06 Best Value Performance Indicator Outturns
	Background and Introduction
	At its meeting on 4 July 2005, Scrutiny agreed that an Annual report would be produced detailing the work of the Committee, the reviews conducted, the outcomes of each review and the work programme for the forthcoming year.
	This report provides a factual review of items that have been discussed over the past year.
	It is also an important part of the Scrutiny process that the outcomes of Scrutiny reviews are monitored; which had not been carried out in previous years.
	As a result, during 2005/06 two previous reviews had been monitored; Abandoned Vehicles and Wheeled bin Refuse Collection Service and Recycling Service.
	Four further reviews would be monitored during 2006/07; Elections and Voter Turnout, Taxi's and Private Hire Service, Disabled Access and Back Alleys.
	Members are asked to consider other areas that they would like highlighted in the future Annual reports.
	Review of the 2005/06 Programme - Items considered.
	
	An analysis of items discussed during 2005/06 and chart showing the percentage total of all items discussed since 2001 can be found at appendix 2 and a list of agenda items can be found at appendix 3.


	Task Groups
	During the 2005/06 Annual Programme, Scrutiny Committee has conducted four reviews covering Disabled Access, Back Alleys, Airbourne and the Coaching Industry.
	The Airbourne and Coaching Industry reviews are on going and are due to report to Scrutiny in September 2006
	A list of all Task Groups, their aims, status and outcomes can be found at appendix 4.
	Developing the Annual Programme
	It should be remembered that public participation should start with topics under investigation. It is unlikely that members of the public will be interested in investigations into internal matters, and therefore attention should be paid to public priorities and issues of local concern.
	Consultations
	Resource implications

	
	Conclusion
	The Review Team looked at comparative turnout figures between Eastbourne and a random selection of other Local Authorities. This included:-
	Authorities with whole Council elections every four years (Lewes, Mid Devon, Oadby & Wigston and Staffordshire).
	Authorities that have undertaken electronic voting and other pilots (Bolton, Newham, Stratford, Swindon and Windsor & Maidenhead).
	The Review Team looked at comparative turnout figures between Eastbourne and a random selection of other Local Authorities. This included:-
	

	engage with partners in a  publicity campaign to encourage the owners of old and potential abandoned vehicles to dispose of them direct to a vehicle breaker;
	Terms of Reference:-
	Summary of Findings
	A summary of the issues raised with the Task Group is set out in the action plan produced for the original report, at Appendix 1.  A fourth column marked "Update to June 2006" has been added to the action plan to update members on the progress made to date.
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	A list of all Task Groups, their aims, status and outcomes can be found at appendix 4.
	Developing the Annual Programme
	It should be remembered that public participation should start with topics under investigation. It is unlikely that members of the public will be interested in investigations into internal matters, and therefore attention should be paid to public priorities and issues of local concern.
	Consultations
	Resource implications
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	The Review Team looked at comparative turnout figures between Eastbourne and a random selection of other Local Authorities. This included:-
	Authorities with whole Council elections every four years (Lewes, Mid Devon, Oadby & Wigston and Staffordshire).
	Authorities that have undertaken electronic voting and other pilots (Bolton, Newham, Stratford, Swindon and Windsor & Maidenhead).
	The Review Team looked at comparative turnout figures between Eastbourne and a random selection of other Local Authorities. This included:-
	

	engage with partners in a  publicity campaign to encourage the owners of old and potential abandoned vehicles to dispose of them direct to a vehicle breaker;
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	Capital Spending



	UNUSUAL CHARGES & MATERIAL CHANGES TO ASSETS/LIABILITIES ARISING DURING THE YEAR
	
	
	RESERVES



	PLANNED FUTURE DEVELOPMENT

	FIXED ASSETS
	Depreciation
	Charges to revenue
	CAPITAL RECEIPTS
	DEFERRED CHARGES
	LEASES
	DEBTORS AND CREDITORS AT THE YEAR END
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	NET
	
	
	
	
	
	
	(Surplus)/Deficit for the year







	Net
	Net Cost of Services
	
	
	
	
	
	
	Net Cost of Services
	Appropriations
	Contribution to Pension Reserve
	- Assets Under Construction
	- Commercial Property
	- Surplus Assets
	Total Fixed Assets
	Valuation
	OPERATIONAL ASSETS
	NON OPERATIONAL ASSETS
	Sources of Finance
	Non-Operational Equipment
	Period ended 31.12.2004
	
	
	NOTES
	Analysis of Net Debt
	Movements in Financing
	Movements in Management of Liquid Resources
	COLLECTION FUND BALANCE
	Friday 7 July
	Saturday 8 July
	Sunday 9 July
	Heading One
	Heading One
	Minutes.
	Declaration of Interests.
	Report of Planning Manager on Applications.
	
	
	RESOLVED: Permission refused on the grounds that the proposed dwelling would appear as an incongruous feature within the streetscene due to its siting and prominent location and would therefore be contrary to Policies UHT1 and UHT4 of the Eastbourne Borough Plan 2001-2011.



	Tree Preservation Order - Land at 30 St Leonards Road, Eastbourne, East Sussex No 116 (2006).
	Proposed Protocol between Planning and the Private Sector Housing Team - New HMO Licensing Procedures.
	Planning Appeals.
	Financial Outturns
	Economy Tourism and Environment - the forecast to actual variance is a higher surplus of £70,000.  This includes £15,000 in respect of redundancy costs which actually increases the surplus variance up to £85,000.  The primary reason for this improvement was additional fee income in excess of projected levels.  The detail of the overall outturn is set out within Appendix 1d.
	Corporate costs were expected to be in balance at the year-end but actually finished with an underspend of £248,000 due to:
	As a result of the financial performance for 2005/2006 the General Fund working balance at 31st March 2006 stands at £1.339 million.  The recommended minimum level of working balance is £1 million.  Of the extra £339,000, a part of this is the £85,000 LABGI funding which is earmarked for the 2006/2007 budget and will be drawn down for that stated purpose.  The balance of £254,000 will be transferred into the Strategic Change Fund so that the balance taken forward into 2006/2007 becomes £387,000.
	In terms of unresolved risk, Cabinet will be aware that settlement of the Council's Housing Benefit subsidy claims for 2003/2004 and 2004/2005 remains outstanding.  The Secretary of State for Works and Pensions has yet to determine whether or not to invoke any financial penalties as a result of qualifications made by the external auditor.  In the event that any penalties were to be invoked, funds would have to be found from within the Council's revenue resources to offset the financial loss.  Cabinet will be advised on progress during 2006/2007 through the regular budget monitoring reporting cycle.
	Finally for this section of the report, the progress made against efficiency targets in 2005/2006 is detailed within Appendix 1e.  This demonstrates that £474,000 worth of cashable savings was achieved as compared with a forecast of £552,000.  This demonstrates a success rate of 91% and comfortably outstrips the 2.5% Gershon target set by Government.
	Income
	13,808
	13,623
	Cr 33
	Net (surplus)/deficit
	Cr 218
	The principal reason for the surplus was the receipt of additional unbudgeted housing subsidy of £211,000 received in respect of 2004/2005.
	As a consequence of a surplus of £218,000 the working balance at 31st March 2006 has risen to very nearly £2 million.  This continues to be well above the £500,000 recommended level of working balance for the Housing Revenue Account, and will allow the Council to provide additional financial support to Eastbourne Homes Ltd. that contributes to the investment needed in meeting the decent homes standards.
	Capital Strategy
	Original Budget
	Expenditure
	Resources
	11,068
	1,607
	Balance
	NIL
	Cr 657
	
	Implications


	Summary
	Key Risk Areas
	Prior Year Risks
	Delivering on savings and efficiency targets

	Housing Revenue Account (HRA)
	Eastbourne Homes Ltd is delivering the management and maintenance services to tenants on behalf of the Council.  Officers from both organisations meet regularly to monitor the delivery of budgets and service targets.
	Capital Programme
	Actual
	General services
	436
	Housing services
	322
	3,279
	8,668
	Consultations
	Conclusions

	2.1	Borrowing
	2.2	Investment
	6.4	Summary of Debt Transactions
	6.5	Investment Position
	7.0	Risk and Performance
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	Environmental Implications
	Response
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	COMMITTEE
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	Current Actions under AEP


	Redundancy considerations and Severance Payments involving pensions and 'added years':
	MM, Corporate Property Manager, is 56 years old and will have
	At 31 August 2006, with estimated final pensionable pay of £35173.50 pa, MM's benefits from the Local Government Pension Scheme for immediate pension are estimated as follows (Cabinet members should note that the final calculation will vary according to the last day of service):
	BASIC
	
	2930.72
	8792.17
	Premature Retirement, Analysis of Pension Impact
	The illustrations at 3.3 above show the budgeted financial implications consequent on the redundancy, both in terms of the redundancy, the initial pension costs and the ongoing costs of added years.
	Over time these costs are subject to change. The financial status of the pension fund is reviewed every three years. This takes into account the strain on the fund of early retirement and can result in an increase in employer's contributions towards pension costs. In essence, this stems from three main areas:-
	The impact of these factors falls initially on the pension fund. However, this is then considered alongside a range of other factors when employer contribution levels are reviewed every three years. This can then have an indirect impact on the employer's contribution level and increase the annual cost of paying enhanced pensions.
	The Council's Pension Fund administrators have supplied information on the potential impact on the Pension Fund of the early retirement of the individual at 3.3 above. This is set out below along with the capitalised cost:

	'One off' added years' lump sum:
	Lifetime cost thereafter, maximum additional pension pa
	Adjustment of Costs + 25%
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